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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA.  
IN AND FOR THE COUNTY OFAPACHE 

THE HONORABLE MICHAEL C. N E L S O ~  PRESIDING JUDGE 

IN CHAMBERS ( ) IN OPEN COURT 

THE HONORABLE EDWARD L. DAWSON 
~ s ~  ~ d ~  

SUE HALL, C ~  

By: C. Mo=ow, Deputy 

IN RE THE GENERAL 
ADJUDICATION OF ALL RIGHTS TO 
USE WATER IN THE LITTLE 
COLORADO RIVER SYSTEM AND 
SOURCE 

DATE: Augu~ 1~ 2000 

TIME: 9:55 ~m. 

STATUS CONFERENCE 

CIVIL NO. 6417 

(x) 

DESCNPTWE SUMMARY: Status Conference held in the Apache County Superior 
Courtroom, SL Johns, Arizona. 

NUMBER OF PAGES: 

DATE OF F~ING: 

Minute Entry -5; Repo~ ~ ;  Resolut~n - 6 

August 25, 2000 

Tot~: 14 pages 

MINUTE ENTRY 

T~s is ~e date and time s~ ~r  a Smms Conference ~ Civil No. 6417. 

Courtroom Repo~er: Susan Humphrey. 

The Court welcomes tho~ ~ aRendance ~r  Me Smms Confe~nc~ 

~ P E ~ C E S  
~,  

.~ 

The C o ~  e~ls ~ appe~ances and they ~cl~e  Me ~ ~ g :  ~ .  Da~d & Brow, m g ~ e ~  
v ~ o ~  d ~ m t s ;  ~ .  J o ~ e  D. Franc~, represent~g the Nav~o Nation D e p ~ e n t  ~ Wmer 
~so~c~ ;  ~ .  ScoR McElr~ and ~ .  S ~  P~acL ~presen~g the Navajo N~on; ~ .  
Robe~ C. Brauc~i, representing Me ~ t e  M o ~  ~ache Tribe; ~ .  Jo~  B. Weldon ~., Ms. 
Brenda B ~ a n ,  ~ .  F r e ~  Beeso~ and ~ .  Dav~ C. Robe,s, represent~g S ~  ~ver P ~ e ~  
~ .  Jo~  Cawle~ D~mmem of~e h t e d o r ~ e a u  ~hdian  ~ s ;  ~ .  H ~  ~ Sachs~ ~ .  
J ~  ~ and ~ .  Jmes Meg~sto represen~g the Ho~ T d ~  ~ .  Laden J. C~ter, 
~ p r e s e ~  Abifibi Consol~me& Me ~ z o n a  Water Company, Santo Fe Pac~c R ~ M  
Company and ~e B ~ l ~ n  No~em Santo Fe R~ko~ Company; ~ .  S~p H~emd and ~ .  
David M. C~,  r e p r e s e ~  Abk~ Conso~ated S~es Co~oration; ~ .  P~e Sh~way, 
~ p ~ m ~ g  LCR co~ties; ~ .  ~ d  S ~ ,  represent~ S~  Juan Sou~em P~ute Tribe; ~ .  
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M ~ I  D. Pla~, ~ p ~ ~  v ~ s  d~mants; Ms. Al~an&a Arbd~a  and Mr. ~ Burtell, 
~pre~nt i~  He A r i ~ m  Department of Water R e ~ s ;  Ms. L~  Storey, ~ e ~ n t i ~  He C ~  of 
~ a g ~ f ;  Mr. Wi~am ~ n m a i e ~  representi~ A r ~ a  P~I~  ~ i c e ,  Ph~ps Dodge and 
Azt~ Land ~ d  C~le  Company; Mr. E ~ e ~  Kaye, Mr. Lyman W. ~lacc~ Mr. Danny H o n ~  
Mr. To~  H o ~ m ~  Mr. Owen Numkewa, ~., and Ms. EsH~ Talayumptewa, repm~nti~ tM 
Ho~ Tfi~; Ms. Mary Gfi~ ~ d  Mr. Gr~am Cl~k, ~ e ~  the A r i ~  A~om~ G ~ ' s  
Offi~; Mr. Tom S~dde~ ~ N ~ e ~  A r i ~  ~ate Ag~cies; Mr. William D~l i~ ,  
~p~sent i~ Cameron ~ a ~  Po~ and Atkin~n Trading Comply; Mm ~ d  Be~hoff and 
Mr. Robe~ Hofffn~, ~ w e ~ n t i ~  Southern CNiNmN E ~  Mr. tim Bo~s and Mr. B~ Barris, 
~ p ~ n t i ~  He C ~  of Winslow; Mr. An~ew F. W~e~ ~ p ~ ~  He N~onN P~k Se~ice. 
F o ~  S e ~ e  and B ~ e ~  of Land Man~eme~; Mr. Ch~es J~os~ U. S. D~artme~ ~ ~ c e ;  
M~ Sam~l Go~N, Mr. Wil~N E I ~  ~., and Mr. Malcohn Bowskatz, ~pre~nt i~  the ~ 1 o  
~Zuni; and ~ r a l  ~ r  i n d ~ a l s  who Nd n~  N ~  the ~ d a n ~  ~eet and whose names 
we~ unintelligible m the c~N. 

Also in a~endance: Special Maser John E. Thorson; Ms. Kathy Dolg~ assistant to the S p e ~  
Mas~g Judge M~hael C. Ndso~ Pre~ding Judge of Apache County Superior Court and 
SeRlement Judge in the LiRle Co~rado Stream A~udication. 

The Cou~ ~ferenc~ the le~er ~cNved ~om Senmor Jon Kyl H~ has prev~us~ been coned and 
~ m He Court-approved Mailing LNt. The Court is wiH~g m hon~ Senator Kyl's ~qu~L 
allowing one mo~ leNNative sesNon m de~rmine ff ad~tional fund~g is ~aNMe. 

~ ~ S  

T ~  C o ~  ~ s  ~ ~ m m e m  ~ m  ~ .  N ~  ~ ~  ~ D e p ~ m ~  ~ Wat~ 
~ ~ .  

Ms. ArboMda ~ e m s  ~ g ~ o ~  ~ d  ~mments ~g~ding He ~ntinued prep~ation of finM 
HSR ~po~s, inch ing  He m ~ o n  ~ d  ~ d ~  of ~mofic u~s, ~ o # c M  ~alysis, ~ 
~ m e m  of ~able l~ds, ~ d  wm~ duties. Ms. ArboMda furth~ s u g g ~  be#nn~g ~ H  ~e 
Ho# Tfi~ HS~ 

Upon He Court's inqui~ Ms. ~ b o ~  e~mat~  ~m e~h repog would ~qui~ ~ p m ~ m ~ e ~  
~ o  ~) ye~s ~ d  advi~s that the repots co~d not be ~ne  NmuR~eous~. This world arno~t m 
~ est~ated time ~ ~prox~ate~ six ~ s  for t ~  prefi~nary HSR repels. Ms. ~ b o l e ~  
submks the ~PO~ ~ :  ~opz ~ N o ~  ~ o s  asg to He Court w N ~  is Ned this date. 

~ S ~  ~ %  ~ ~  ~ N ~ o  N ~  ~ ~  m ~ ~ m ~  ~ ~ .  
~ o M ~  ~ .  M ~ k ~  ~ s  ~ ~ p ~  ~ ~ o ~ d  f i ~  ~ ~ m  ~ ~ ~ 
( ~ ~ d  ~ . )  ~ .  M c ~  ~ s ~  Hm ~ ~ ~  iss~s be ~ & ~ d  ~ 
~ ~ ~  ~ m  He Co~,  ~ ~ ~ o l o ~  ~ ~ ~ 1 ~  of wm~ is ~ i s l e  ~ h  
~ ~ ~ ~ 

.. 

The ~ a ~ e s  Hm ~ p ~ e s  MH h~e  ~ opportunity ~ ~mmem ~ ~ ~ g  N ~  ~ ~ 
~ z o n a  Departm~ ~ Water ~ ~ .  
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Mr. Harry Sach~ represent~g ~e  Hopi Tribe, ~ s  ~ ~e  Court reg~d~g ~e  leRer ~om 
Senator Kyl. Mr. Sach~ a d v ~  that ~e  Ho# Tribe is ~ a~eemem ~ t h  many o f~e  aatements 
m ~ e  ~ Mr. M ~ o ~  Mr. S~hse suggest ~m ~e h y & o ~  repots on ~ e c t i n g  r e s e r v e s  
be ~ m o ~  time, ~ e  ~ word  be ~ f f i c ~  m ~ ~ e  ~ o m  the o ~ .  Mr. S ~ e  ~ h ~  
expresses ~s  agr~mem ~g~ding ~e  ~ o # c  and ~ o r i c  ~ e s  iss~s  previously Wop~e& 

Mr. Ch~les J~os~  mp~sem~g ~e  U.S. Departmem ~Jus t ic~  advises ~ a  ~e  U~ted St~es has 
m ~ e  ~s de~s~n ~ shoe some of the l~gation i~ormation wi~  the Arizona D~artment ~ 
Water R e ~ s .  T~s ~ u d ~  p h o ~ ~  dating ~om the 1930s and w ~  and h y ~ o ~  
i~orm~on m ~  be sh~ed ~ well. Mr. J~osa ~ e s  wi~  Mr. M e , m y  and Mr. S ~ e  that k is 
~ ~e  be~ int~est of ~1 parti~ to have the hy&olo~ ~po~s done fir~. Mr. J~osa repots ~ 
• e U ~ d  St~es will be amending ~e  d ~ m  m g ~ n g  ground water use by ~e  White Mount~n 
A p ~  Tribe. Mr. J~osa ~ n c e s  ~ n s ~ m s  ~ U~ted States fun~ng, staes ~ ~e  January 
31, 2001 d e a r i e  is impossible, and ~quegs ~ m~e time be ~anted. Mr. J~osa concludes Ns 
rem~ks ~y ~anking Special Master ~ h n  E. Tho~on ~ d  Mary Grier, ~om t~e Ari~na A~om~ 
Gener~'s offi~, ~ r  ~eir ~ ~ ~is  a d j u d ~ o n .  

Mr. ~ lm  B. We~o~ ~., ~ e n t i n g  S~t ~ v ~  Pr~ect, ~ a ~  ~ e  need ~ ~soNe ~e  i s l e  
reg~ding ~e  W ~  Moun~in Apache Tribe. M~ Weldon ~ n c ~  ~e  Gih ~ver  A~udic~on 
and ~quests that the Court p in ,de  a ph~ed ~mcture ~ r  l~gation ~ d u d ~ g  disclos~e of 
documents. Mr. W~don reque~s cl~ification on ~e  January 31, 2001, ~adf i~ .  Mr. Wddon 
a ~ e ~  that the ~mment  period en ~e  DWR ~po~ is a fine ide~ Mr. We~on ~ s  ~e  Court ~ 
m~ew ~e ori~n~ HSRs, ~mmenting ~m this issue co~d ~so be a d ~ d  d ~ g  ~e  commem 
period. 

Mr. D~e  ~own, ~ ~ h a l f  ~ t h e  C ~  ~ W i n s ~  a ~ e ~  ~ ~atements ~ ~e  ~R~ from 
Senator Kyl. Mr. Brown oppo~s a pmp~N m determi~ t ~  effe~ of ~ oN ~ c ~ e  i ~ o M ~  ~e 
C ~  ~ W ~ o ~  

Mr. And~w W~ch, ~ p r e s e ~  the U ~ d  S t ~  N ~ o n ~  P~k S e ~ e ,  ~ & ~ s  ~e  Court ~ d  
~ ~ & ~  ~ ~ water right ~ a c t s  ~ e d  ~ the N~onal  P~k Se~ice. C o ~  ~ 
~e  & ~  ~ a c t s  ~e ~ ~  m other p ~ i ~ ,  and Mr. Walch advises ~ ~ is p ~ p ~  a 
mem~andum recommending ~e  ~ d ~  government's ~prov~  of s ~ m e ~  Mr. W ~  ~ates 
~ i~orm~ ~mments on ~e  ~s~acts m ~  ~ s ~ m ~  m ~ m  ~ ~ Peter Fahmy, Dep~ment 
o f~e  ~ by Septemb~ 8, 2000. 

Mary Grie~ ~p re~n t i~  ~e  Arizona ARomey Ge~ral 's office, ~ n ~ s  ~e  stares of 
~ g ~ o m  ~ ~e  UNted States. Ms. Griff aates ~ substant~ progess h ~  been made, b ~  
expresses ~ e m s  ~ o ~  two ~mments m ~ e  ~ Mr. WN~:  

1 ~  

2. 

~ ~ s ~  ~ ~ ~  ~ ~  ~ ~ d  ~ m  ~ ~  ~ ~ r  
~ .  
~ s ~ s  ~ e ~  ~ d ~  ~ ~ i~oNe  ~g~  i s i s  ~ ~ be ms~ve& 

-. 

Ms. Gfi~ ~ ~  a ~ n ~ n g  p~fion ~ ~e  Arizona Sup~me Court ~ r  an ord~ ~edfying ~e  
~NovN p m ~  and ~que~s ~at t ~  ~ e  be Nven a t h r e e  ~ w o n  o~ issues. Ms. Gr~r 
~ 1 ~  ~ r  ~m~ks  by ~ n g  ~ Mr. Gr~am ~ k  will be taking ov~ ~ r  hR. 
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Mr. Robe~ C. Brauchli, representing the White Mountain Apache Tdb~ addresses the Court and 
agrees with Mr. Weldon's comments. Mr. Brauehli requegs the opportunity to amend the Tribe's 
motion to dismiss before the Court and to in~ude additionN d~a. 

The C o ~  ~quires ~ o m  the time flame ~ r  ~ n g  an ~ e M ~  m o ~ n  to ~ s ~ .  

Mr. Brauchli esfimmes a time of sixty (60) working days, but would like to have access to well 
dma in the Pinetop-LakeNde area and requegs a Court order for obtaining this dram 

T ~  Coua M~ses th~ more time wodd be nee~d ffnew dma is ~ d u d ~  in an amen~d m~on.  
The Court agrees ~ s~ ~ t i m S ~  ~ r  procee~ng on the motion to ~sm~s. 

Mr. W~iam StaudenmNer, re~esenting Ar~ona Publ~ Service, Phe~s Dodge and A~ec Land 
and CaR~ Company, agrees wi~ Mr. McElroy in his requeg ~ r  comment time and references ~e  
point made by Ms. Gfier r e g ~ n g  the pen~ng petition ~ ~e  Supreme Court. Mr. ~audenmaier 
further ~ff~nces like~ issues th~ will be raised reg~ding the White MountNn Apache Tribe, 
wNch mug be addressed. 

Ms. Lee N o ~  ~ p r e s e ~  the C ~  ~ N ~ g ~  conchs Mth the c o ~ e n t s  of Mr. 
~ a u ~ m a i e ~  and states s ~  is ~so awaiting the M o r o n  of proced~N ~ e  by the S~reme 
Coco 

Mr. Laden Cage~ representing AbNN Consolidated et aL, inqnires ~ o ~  ~e  ~solut~n of the 
White MountNn Apache TribN Council pre~nted by Mr. BraucN~ and believes ~ shoed be made 
a v N l ~  to all parties. 

The Court agrees to have a copy of the resolution aRached to this minute entry for distribution. 

Judge Nelson requests a short meeting with the settlement committee immediately following this 
hearing. 

10:55 a.m. Hearing is adjourned. 

LATER IN CHAMBERS 

. The Department's Repo~ Re Scope of Indian Lands HSR (Augug 10, 2000) is a~ached to 
this Minute Entry and thereby served upon the Court-approved mMling Hst. Claimants in 
this adju~cation may file and serve comments on the Department's repo~ on or before 
Monday, Sep~mber 11, 200~ 

. The ~sc~sure date of January 31, 2001, ~e~ous~  s~ by the Court in Rs Minute Entry of 
January 28, 2000, is VACATED. New ~sdosure dates will be armounced after the Court 
renews the comments on ADWR's repo~ on preparing the HSRs ~ r  tfib~ lands. The 
United St~es' Motion ~ r  Recons~eration and Way or Procee~ngs, filed April 24, 2000, is 
DENIED ~ moot. 
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The White MountNn Apache Tribe's Motion to Dismiss (July 3, 1996) N refe~ed to 
SpedN Master John E. Thorson. The SpedN Master wi~ con~der any requests to amend 
the motion to dismiss, motions concerning standin~ motions for discovery, and the merits 
of the motion to dismiss and, therea~er, repoa his determinations to the Court. 

The next ~atus conferen~ will be hdd g 1:00 p.m. on Thursday, February_ 22, 2001, in 
Ap~he Coun~ Superi~ Court. 

E D W A ~  ~ DAWSON 
~ D G E  OF THE SUPE~OR COURT 

The off#nil of ~e ~ g ~ n g  filed wi~ the Superior 
Court Clerk of Apache Count. 

On ~is ~2--~L'7]q day of August, 2000, a copy of ~e 
~reg~ng ~ mailed m ~ o ~  parties who appear on the 
Court-approved mailing list for Civil No. 6417 dated 
June 16, 2000. 

Carol~n Morrow, Depu~ 

Copy: Senator Jon Kyl 
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M~had L Pe~ce (No. 00646~ 
A~xan~a  M. Arbo~da (No. 016673) 
AR~ONA DEPARTMENT OF WATER RESOURCES 
500 Noah ThUd SUe~ 
Phoenix, Ar~ona 85004 
T~ephone: (602) 417-2420 
Fa~imile: ~02) 417-2415 

• . 

A~HE CO. 8bP~U~ GUUHI 

N O ~ O ~ ~  

1 0 
~/~:~, .  ~ . ~ .  A, ~, 
~ ~~(~ ,DEPU~ 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF APACHE 

In Re the General Adjudication of All 
Righ~ to Use Water in the LRfle Colorado 
River System and Source. 

Civil No. 6417 

Report Re: Scope of Indian Lands HSR 

D E S C ~ P ~ V E  SUMMARY: TM ~ o ~  D ~ m e m  ~ W ~  ~ ~ s  ~bmks ~ 
~ a  o ~  be  ~commended scope o f~e  ~ L ~  ~ g ~  S ~ e y  
~ .  

NUMBER OF PAGES: 3 pages 

DATE OF FILING: Augu~ 10, 2000 

This Repoa is ~bmR~d in ~ o n ~  to be  Court's ~ q ~ l  ba t  ~e  A r ~ o ~  D~artmem of 

W ~  R e ~ s  ~'D~a~ment ')  p~p~e  a ~po~ ~ g ~ n g  ~e  ~pmpriate scope o f ~ e  Indi~ L~ds  

H y ~ o ~ c  Surv~ R e ~  ~ S W ) .  The D ~ a ~ m e ~  h ~  ~ e w e d  ~e  ~mments ~ce~ed by the ~ne  

30, 2000 ~ f i ~  ~ ~spon~ to ~e  Preliminary ~ L ~  H S ~  wNch was ofiNnN~ ~ wib  ~e  

Court on Septemb~ 23, 19N. M ~ y  & b e  ~mmenters recommend~ ~ a ~ w  Preliminary HSR ~ 

~ v ~  ~ w  ~ i m i n a r y  HSRs ~ prepmed ~ d  ~ a  the HSR(~ co~r  a b m ~  ~ e  of inform~on ~ 

• e ofi#nM Preliminary HSR ~d. Whim the Department N p~p~ed m ~ntinue wi~ ~e  prep~ation of a 

F~M h N ~  L ~  HSR ~ r ~ n g  m ~e  s ~ e ~ M  ~ d  comem o u t l ~  ~ the Departmem's March 31, 

1 The CouWs request was commun~ated by the SpeciN Ma~er mlephonicNly on Ju~ 2~ 200~ 
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2000 Repot, the Department Nso sees the merits of preparing new Prelim~ary HSR(s) with a broader 

scope. 

In ks role as ~chn~N ad¼sor m the Coup, the Depaamem is authorized by gamte upon ~queg of 

the Cou~ to conduct a gene~l Nvestigation or exam~ation of the Liale CNorado River sy~em and source, 

to investigme or exam~e the Ncts pea~Nng to the clNm or claims asse~ed by each clNmant, to identi~ 

the poim of ~verNon and place of use of water rights, to identify wat~ quantities ~ r  ~v~s~ns  and 

~servok NNlities, and to take whatever steps are necessary ~ r  a proper determination of the ~lative r i g ,  s 

of the parti~. A.R.S. § 45-256(A). In r e n d i n g  this asNgance, the Depa~ment mug prep~e a repo~ 

se~ing ~ a h  such mchn~N ~ r m a t i o n  on a clNm by ~Nm ba~s and must Nther ~c~de proposed w~er 

fig~ a~fibu~s ~ r  each ~ d u N  wmer rig~ claim or use ~vestig~ed or ~Nc~e thN the~ is no water 

figN propo~d ~ r  a ~Nm. A.R.S. § 45~56(B). The Depaament's repo~ serves as a centrN documem 

omfiNng the r e l i n e  figNs in a pa~icN~ geograpNc are~ to which each claimant may oNe~ and may 

presem e~dence Nther ~ suppoa or opposition. 

The Depa~mem recommends th~ HSRs with a broader scope than the Prelim~ary HSR ~ r  I n ,  an 

Lands be prepped as long as the Department has acce~ m each In , an  Reservation m eondu~ fi~d 

~vestigmions and oNNn dma. The new HSRs world ~ u d e  an ~ m e m  of ~ab~ lands and water 

duties, bm n~ an economic ~asibili~ anNysN or enNneer~g component. T~s asse~mem wodd pro~de 

a Nctu~ ~undation Nr determining '~racticab~ I~igable Acreage," simH~ to the approach th~ was used 

~ r  the GiN River Indian R~ervation HSR ~ the Gila River General S~eam A~udication. The new HSRs 

wo~d Nso ~ u d e  a r e ,  Non and upd~e of N1 pe~inem informafio~ investigation of Nsmfic and current 

water uses and a more d ~ d  hydro~Nc anNysN. The hydro~Nc anNys~ wo~d update the SpeciN 

Repog to the Se~leme~ Commi~ee entitled Hydrology of the Little Co~rado R#er Sys~m, which was 

published by the Depa~mem ~ O~ob~, 1989. In ad~fio~ wmer right a~r~utes world be proposed ~ r  
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each w~er right clNm or use. To the extent th~ the Department can provide useful information regarding 

the N~ory or purpose of an I n ,  an Reservation ~ may do so. Howeve~ defini~ condus~ns about the 

hi~ory or purpose of each reservation must be demrmined by the Coup. 

The Depa~ment recommends that separ~e HSR(~ be prepared for Hopi lands, Zuni lands and 

Nav~o/San Juan Southern PNute lands. If necessary, a separ~e HSR may Nso be prepared for the White 

MountNn Apache Tribe's lands. Because the Depa~ment cur~ntly has the most information ~garding 

Hopi lands, the Depa~ment ~commends th~ the HSR for Hopi lands be prepared first. The Hopi lands 

HSR will take app rox im~y  two years to compl~e. This fime~ame is estim~ed, howeve~ and does not 

account for other commRments th~ the Depaament's A~udications section may have in the Gila River 

GenerN S~eam A~udication or in evNuating various se~lements. In additio~ the esfim~ed completion 

time depends heavily upon the level of cooperation with the Hopi Tribe and the Unked St~es. 

Respe~fully submi~ed this 10 ~ day of August, 2000. 

Michael J. Pearce 
Alexandm M. Arboleda 
ARIZONA DEPARTMENT OF WATER RESOURCES 
500 Noah Third S~e~ 
PhoeniN Ar~ona 85004 
Telephone: (602) 417-2420 
Facsimi~: (602) 417-2415 
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Resolution 07-2000-200 

RESOLUTION OF THE 
WHITE MOUNTAIN APACHE TRIBE OF THE 

FORT APACHE INDIAN RESERVATION 

~ ~ A S ,  

~ ~ A S ,  

~ ~ A S ,  

~ ~ A S ,  

~ ~ ,  

the White Mountain Apache Tr~e on December 8, 1999 adopmd Resolut~n 12-99- 
305, incorporated by re~rence herein, wh~h requested Secretary of the Interior, 
Bruce Babbi~ and Aaorney Genera, Janet Reno, through thek respective 
representatives, m meet with the Whir Mountain Apache Tr~e m discu~ the 
intent~ns of the Tree's Trusme, the United States of America, to fi~ an amended 
~aim in the L i ~  Co~rado River and Gila River general s~eam a ~ u d ~ n s  m 
include the ~ansbasin Coconino and other a q u i ~  which are the source of the base 
flow of springs and rivers th~ arise upon, undefl~, border and ~ave~e the Fort 
Apace Indian Reserv~n,  and which are present, continuous and connected both 
north and south of the northern boundary of the Fort Apace Ind~n Reservation; 
and 

Resolution 12-99-305 also requested that Secretary Babbitt and Attorney General 
Reno through thek designees, be prepared to d~cuss the impacts and consequences 
of the Secretary's proposed reallocation of CAP water, the enlargement of 
Roosevelt Dam and subsequent additional contracting of Salt River water to 
competing users upon the use and future development by the White Mountain 
Apache Tribe of water resources within the Fort Apache Indian Reservation; and 

the White Mount~n Apache Tribe further requesmd consultation with Secretary 
Babbi~ and A~orney Gener~ Reno in respect to proposed settlements by se~cted 
parties to the L i ~  Colorado River and Gila River gener~ stream adjud~ations 
that may impact upon the Tr~Cs reserved water fights; and 

subsequent to the adoption of Resolut~n 12-99-305, representatives of the Whir 
Mountain Apache Tr~e met on April 21, 2000in Phoenix, Ar~ona, ~ the Wesmrn 
Regional Office of the Bureau of Indian Affaks with representatives of Secretary 
Babbi~ and Aaorney Gener~ Reno; and 

at the afore described meeting, Tribal representatives presented substantial 
information regarding the ~ansbasin nature of the Coconino and Pinetop- Lakeside 
Aquifers that underlie the Little Colorado River and Salt River watersheds, as well 
as the Tribe's aboriginal and Reservation lands, and which constitute the source of 
the base flow and the only dependable flow as ~ ~ less subject to the vagaries of 
rain and snow than other water sources of the Tfibe's springs and streams that 
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traverse the Tribe's Reservation lands; and . 

~ R E A S ,  Tr~M rep~nta t ives  Mso ~monstrated that the ~ s e ~ e  of the trambasin 
Coconino and other aqui~rs from the Li~le Cdorado ~ r  and Gila ~ve r  generM 
stream adjudic~ons w ~ l d  vi~ate the juri~ictional ~quirements of a ge~ral  
s~eam a d j ~ o n  ~de r  the McCarr~ amendment, ~ neither the Apache Coun~ 
nor the M a r ~ a  Coun~ S~efior  Cou~ cou~ e x e ~ e  compM~ ~rsonal  and 
subject ma~er j u ~ d ~ i o n  over ~mping  from s~d aqui~rs the~by ~ndering k 
~ p o s s ~ e  for either State Cou~ m ~sue a comprehensive and enforceable decree 
a~u~c~ing the r ig , s  of M1 ~Mmants to the wmer source; and 

~ R E A S ,  the Ar~ona Supreme Coua has recently addressed groundwater finding.that...the 
trial coun correctly de~rmMed that the federal reserved water ~gh~ doctrine 
app8es not on~ ~ surface water but to groundwater...and...holders of federal 
reserved righ~ enjoy greater pro~ction from groundwater pumping than do holders 
of sta~ law ~ghts...; and 

~ R E A S ,  to date, the Arizona Superior Couas have not considered the ~ansbasin Coconino 
and other aquife~ which constitute the base flow of the Tribe's springs and 
streams within the SMt River watershed and wh~h ~so provide the base flow of 
springs and streams in the Little Colorado River basin and a source of water for 
numerous expanding groundwater pumpers north of the Fo~ Apache Ind~n 
Reservation and ~ong i~ northern boundary; and 

~ R E A S ,  

~ R E A S ,  

in sMd Apr~ 21 me~ing, TribM representatives outlined and reviewed with federal 
officiMs the defi~enc~s in the Tru~ee's ~chnicM repo~ in respect to the 
~ansbasin Coconino and other aquifers and the Trus~e's conclusions respecting 
the~ con~ibution to the base flow of Reservation springs and streams, as well as 
impacts to the base flow from off Reservation groundwater pumping of the 
~ansbasin Coconino and other aquifers, and sMd groundwater findings and 
conclusions from the Trustee's ~chnicM repots, whether sound or unsound, are 
excluded from the United States' ~Mm filed on behMf of the Whke Mountain 
Apache Tribe; and 

in the April 21 meeting, TribM representatives explMned in detail to the 
Departments of Interior and Justice signi[icant differences between the practical 
irrigabM acreage and other claims prepared by the Tribe and those prepared by the 
Department of Inm~or and filed in the State Cou~ proceedings over the objections 
of the White Mountain Apache Tribe; and 

WHEREAS, Tribal representatives also brought to the attention of the Departments of Interior 
and Justice, the response of the Bureau of Reclamation to the Tribe's comment on 
the Env~onmental Impact Statement for allocation of CAP water for Indian water 
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se~emen~, wherein the Tribe commented that assumptions used in conducting the 
analysg for the EIS do not, but, should account ~ r  the Trustee's ~efectivO claim 
~ r  the White Mountain Apache Tree ' s  water rights in the S~t River basin; 
further, th~ the ~deml purpose of the EIS m reallocate CAP water to provide 
Indian and non-Indian water users suff'l~ent water to overcome, ~ least pa~ially, 
the impa~ of Indian re~rved fights m the use of water ~ flawed absent proper 
consideration of the claim to wNch the Bureau of Reclamation re~onded in effe~, 
that the su~ess of the Tmsme's claim ~ r  the White Mountain Apache Tr~e wou~ 
be so speculative th~ no meaningful qualification or quantification of impacts 
wouN be po~ible thereby denigrating the claim of the United States and 
underscoring the concerns of the WNte Mountain Apache Tr~e ov~ two decades 
that the United States has a de~ctive claim and that the Bureau of Reclamation and 
other agenc~s of the UN~d States a ~  engaged to s y s t e m ~  ~minish the 
importance of the rights to the use of water by the WNte Mountain Apache Tr~e; 
and 

~ ~ A S ,  said response from the Bureau of Reclamation ~ con~ary to and in violation of the 
trust obligation of the United States to protect the reserved water rights of the 
White Mountain Apache Tribe and demons~ates a complete disregard of the 
Tribe's claims to the use of water in the Salt River Basin wh~h the Tribe has 
demonstrated as being 267,000 acre feet based on a practical irrigable acreage 
claim of 49,000 acres and municip~ and industri~ purposes, and for all other 
purposes consistent with beneficial use of water to promote the economy, health 
and welfare of the Tribe, as well as a disregard for the claim of the United States, 
albe~ a defective claim; and 

~ R E A S ,  the recent increase in the height of Roosevelt Dam, at considerable expense to the 
United States, has created new, dependable storage and an increase in hydropower 
profusion ~ Silt River Dams downstream from the Fo~ Apache Indian 
Reservation; and the Bureau of Reclamation has contracted with downstream, 
junior water users for the increase in dependable water supply but none of this 
increased capacity has been allocated with the v~w of offse~ing the impact of 
future use of water by the W~te Mount~n Apache Tr~e thereby making k more 
difficuR for the Tr~e to develop'ks water dfie to the increased reliance on Salt 
River supplies by powerful downs~eam interests to which the Bureau of 
Reclamation is responsive, nor has any hydroe lec~  power or revenues derived 
therefrom been ~located or considered for ~locafion to a White Mountain Apache 
Tribe Water Development Fund; and 

WHEREAS, the Tribal Counc~ concludes that revenues generated by hydroelectric power 
derived from the Tribe's water resources and from federal investmen~ that increase 
dependable water supplies in the Salt River should be deposited in an account for 
the White Mountain Apache Tribe to fund development of i~ water resources; and 
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~ R E A S ,  TribM representatives Mso pointed out to the Departments of Interior and Justice 
that shutdowns of ~ansbasin diversions from Blue Ridge Reserv0~ into the Verde 
River and from Show Low Lake into ForestdMe Creek and the SMt River System 
to replace water pumped from the White Mountain Apache Tribe's Black River by 
Phelps Dodge, proposes now under discussion as a means of resolving conflicting 
claims in the Little Colorado River Basin, would fu~her reduce water supplies 
available in the Salt River Basin to satisfy the prior and superior claims of the 
White Mountain Apache Tribe and other downs~eam, junior appropriators thereby 
increasing pressure on Arizona Coups to find agMnst the Trusme's claim for the 
White MountMn Apache Tribe and increasing pressure on the White Mountain 
Apache Tr~e not to dive~ or consume any wamr within the SaR River Basin 
embraced by a subsequent decree of ks water rights; and 

~ R E A S ,  the Tr~M Council further concludes that ks Trusme, the Unimd States of America, 
has taken upon the respons~ili~, and therefore the liability of promcting the 
Tree ' s  pric~e~ water resources, an i~eplaceable trust ass~, by the filing of As 
~aim, amongst all o~er actions by the Trus~e, and th~ the condu~ of the Trusme 
United States relative to the pro~ction of those fights must be in accordance with 
the highe~ fiduc~ry standards; further, that full rifle to the use of the wamr 
resources aforedescr~ed resides ~ the White MountMn Apache Tr~e and the 
Tr~M Counc~ must be adv~ed by ks Trusme, in writing and by definitive action, 
of the Trusme's intern m protect the Tree 's  reserved water rights so that the TfibM 
Council may define separate, perhaps supplemental, measures of ~s own to p r o ~  
im water resou~es and reserved water rights in the event thin im Trus~e abandons 
or underperforms ks effoas to preserve and prom~ the Tree ' s  water resources. 

BE IT RESOLVED by the Tr~M Council of the White Mount~n Apache Tr~e that compelled 
by ~asons of self-preservation, the recent opinion of the Arizona Supreme Cou~ 
respecting groundwamr and the recent acceMrm~n of State Cou~ proceedings ~ 
the Little CoMrado River and Gi~ River generM ~ a m  adjudications, the Wh~e 
Mountain Apache Tr~e must be fully informed of the intentions of the Trusme 
Unimd States ~ respe~ m ~sues ~scu~ed in this Resolution and therefore requesu 
a response by September 30, 2000 to the follow~g questions: 

. Will the Trusme Unimd States file a motion to dismiss the Little Colorado River 
and Gila River general stream a ~ u ~ c ~ n s  for fai~re to include the ~ansbas~ 
Coconino and other aquifer~ 

. Will the Tmsme Unimd States amend dMms k •ed on behaff of the Whi~ 
Mounta~ Apache Tr~e in the LiMe Cdorado River and Gila River general s~eam 
adjudication m ~c~de c~ims m r ig , s  of ~e  Tr~e in the trambasin Coconino and 
other aquife~ ~ undefl~ the R e s e r v ~ n  and which supp~ the va~abM, 



. 

. 

. 

. 

. 

. 

. 

dependable base flow of the Tribe's springs and s~eams within the Tribe's 
Reservation? 

W~l the Trustee United Sm~s oppose any FederM Court comp~int for declaratory 
and other relief filed by the White Mountain Apache Tribe agMnst ground water 
pumpers noah of the Reservation in the LittM Colorado River Basin, the Apache 
County and Maricopa County Superior Couas, and other appropriate paaies, for 
lack of jurisd~fion under the McCarran Amendment for failure to include the 
~ansbasin Coconino and Pinetop-Lakeside Aquife~ in the~ respectNe 
adjudications? 

Will the Trus~e Uni~d States suppoa a FederM Coua action filed by the White 
Mountain Apache Tribe or alternatively, an action filed in the State Courts 
chalMnging the jurisdiction of the State Couas under the McCarran Amendment for 
failure to include the ~ansbasin Coconino and Pinetop-Lakeside Aquifers? 

What ~eps w ~  the T~s~e  U~md Stmes take on behMf of the W h ~  MountMn 
~ a c ~  Tr~e m overcome ~ v e ~ e  p ~ y  ~ O ~ m  of the Bu~au of 
~ d a m ~ o n  in the C ~  ~ o c ~ o n  wh i~  ~ o f i ~  n e ~  a ~acticM nor e~mbM 
~ o c ~ o n  of C ~  water in co~nct ion with the success of the clMm of the 
Unimd States on ~ha l f  ~ the ~ e  and the fumm use of SMt ~ v e r  water ~ the 
Tr~e? 

W ~  the Trusme U~ted States amend the pracficM ~figable acreage claim filed ~ 
both S~te Coua proceedings, purposely  on behalf of the White Mountain Apache 
Tr~e, ~ the extem that the White Mountain Apache Tr~e has speofied whe~ sMd 
PIA claims are inadequate and understated and where evaporative Msses and 
secretadM power sites a~  overstated or otherwise e~oneous? 

Will the Trusme U ~ d  States take steps, including leg~lation, to devdop an 
account from which revenues ~om hydroeMc~ power made po~ible by the 
federM investment in RooseveR Dam and other downs~eam dams can be deposited 
~ fund development of the Tree ' s  water development plans for the Foa  Apache 
Indian Reservation? 

W ~  the Tmsme U~ted States oppose any ~ ~  se~emem in the L~M 
CoMrado ~ v =  Basin ~at  does not include ~ o n  of ~e  p r~r  and paramount 
~ # ~ 1  f i g S ,  ~ m  t ~ e  ~ e m o d M ,  of the ~ m  Mountain ~ a c ~  Tr~e to 
the = ~ b a s i n  Cocomo and P ~ ~ a k e s i d e  Aqu~rs  ~ the extem ~ose souses 
of water comtimte the base flow of the s p r ~ s  and s ~ e ~  wi~in the Tree ' s  
~ ~ o ~  

• 

What s~ps will the Tms~e United States take ~ ensure th~ the waters impoaed 
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to the Fo~ Apache Indian Reservation and to off-Reservation tributaries of the Sak 
River as replacement for the divers~n of the Tribe's wate~ on the Black River by 
Phelps Dodge are not diminished or alternatively that Phelps Dodge will terminate 
~ diversions of the Tribe's water? 

BE IT FURTI-IER RESOLVED by the Tfibfl Council of the White Mountain Apache Tr~e th~ 
it hereby adv~es Secr~ary of Interior Bruce Babbi~ and Attorney Generfl Janet 
Reno and the~ designated representatives that ~ is willing ~ meet ~ any time prior 
to September 30, 2000 for a definitive response to the foregoing questions. 

BE IT FURTI-IER RESOLVED by the Tribal Council of the White Mountain Apache Tribe that 
~ hereby reaffm-ns ~s commitment to the preservation and protection of the Tribe's 
reserved water rights, without which ~ cannot survive, and petitions the Trustee 
United States to respond fairly and honorably to the questions presented herein. 

The foregoing resolut~n was on July 10, 2000, duly adopmd by a vom of ten (10) for and 
zero (0) against by the T r ~  Council of the White MountMn Apache Tribe, pursuant to authority 
vested in ~ by ArriVe IV, Section 1 (a) (c) (~ (g) (h) (i) (s) (t) and (u) of the Constitution of the 
Tribe, ratified by the Tr~e September 30, 1993, and approved by the Secretary of Interior on 
November 12, 1993, pursuant to Section 16 of the Act of June 18, 1934 (48 Stat. 984). 

ChM~an of t h r U M  Counc~ 
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